STATE OF NEW MEXICO

ENVIRONMENT DEPARTMENT
IN THE MATTEROF |
US. DEPARTMENT OF ENERGY COMPLIANCE ORDER
AND WASHINGTON TRU | HWB 04-87 (CO)
SOLUTIONS LLC,
NEW MEXICO, NM4994139088,
RESPONDENTS.

AIMINISTRATIVE COMPLIANCE ORDER

7 TthmetuyofF*ﬂrmenLacﬁngﬂmughtthﬁectmoftheWaterandWm
ManagdnmtDivisionoftteNcwMeﬁcoBmimmn&ltDcpmtnmt(NMED), issues this

Aduwinistrative Compliance Order (Order) to the UL.S. Department of Eacrgy (DOE) and

Washington TRV Solutionfs LLC (WTS) (collectively roferred to as Respondents), pursuant to

the New Mexico Hazarious Wasto Act (HWA), NMSA 1978 Seotion 74-4-10 (2000).
| FINDINGS OFFACT

1. NMED is the agency within the executive branch of the government of the State
owaMﬁwmwmmmmmmmmdmeHWA.mﬁn
Secﬁm?Mlgm(ZO(lOLmchwMexicoHawdouszMmmgcmechgulaﬁms '
(HWMR), 20.4.1 NMAC.

2. Respondents arc DOE and WTS, who own and operate the Waste Isolation Pilot
Plant (WIPP), a mixed wagto storage and disposal facility for which a permit is required under
the HWMR, 20.4.1.900 NYAC (incorporating 40 CFR §270.1(a)).

3. DOEisanggency of the fidesal government and tho owner and co-operator of
WIPP.

wuuasvas

4.  'WTS is a pyivate imited Liability company under contract with DOE and the co-

operator of WIPP.
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5. WIPP s located approximately twenty-six (26) miles east of Carlsbad in Eddy

County, New Mexico.
6. On October

27, 1999, NMED issued a Permit (Permit Number NM4890139088-

mmwmeammwmmMJMam.

7. From 1998

fhrough 2004, NMED issued mmmerous epforcement letters against

Respondents pursuant to the HWA and the HWMR, In 1998, 1999, and 2004, NMED inspected
WIPP, discovered violations of the HWMR, 20.4.1 NMAC, and issued letters of violation. The

Jetter of violation issued in

2004 was later rescinded. In 1999, NMED issned two complisnce

orders against Respondents (CO 99-04, CO 99-05), which sought compliance and assessed civil

penalties. In 2001, NMED;

notice of violation (NOV 3

discovered violations of the HWMR, 20.4.1 NMAC, and issued a
001). In 2002, NMED issued 2 compliance order against Respondents

(CO 01-08), which soughtieomplimce and assessed civil pmaltles In 2003, NMED discovered
violations of the HWA m‘? the HWMR, 20.4.1 NMAC, and issued  notics of violation (NOV

2003) that was later

| 8. . Theviolati
notlumtedto,ﬂlcﬁ)llo

inadeqnatehazardousw

that complies with 40 CFR

without following the writ!

cited in the enforounmtwtionssetfmtﬁabovs included, but were
: faflure to make a hazardous waste determination (CO 99-04),
determination (CO 99-05)! failure to obtain a general waste analysis
§265.13(a) (CO 99-05), storing and disposing hazardous wasbs
on wasts analysis plan (CO 99-05, CO 01-08), submitting and putting

into effect pexmit modi
 Hsted in Appendix X of 40

jons that feiled to meet the requirements for Class 1 modifications
270.42 (NOV 2001), and Exihure to manage, store and dispose of

waste as required by PermlitConditions I1.C.1 Waste Analysis Plan, [V.B2.b Prohibited Waste,

and 40 CFR §264.13 (NO

2001).
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§.  Asaresult bf the compliance orders described above, Respondants submitted a
cutiﬁcaﬁonofoomplhncé (CO 99-04), or entered into a stipulated final order to compromise
and settle the matter (CO 5}9-05, CO-01-08). '

10, 20.4.1.900 } .901 NMAC incorporating 40 CFR §270.30(a)) requlres
Respondents to comply 7 all 6ond1ﬁons of their permit.

11,  Permit ition 1.B.] provides that Respondents may only receive transuranic
(TRU) mixed wasts ﬁ::tsesitmwhich comply with the applicable requirements of the
Waste Analysis Plan (WA} specified in Permit Condition ILC.1 and as verified through
Rospondeats’ Audit and Shrveillznce Program specified in Permit Coudition ILC.2.

| Permit Atlj'chment B, Introd

“Characterization requirethents for individual containers of TRU mixed waste are specified on a

FHOCU0N ang Ald

waste stream basis.”

13.  Permit Attakbment B, Scotion B-1d, Waste Strear |dentification, states, “Al of
thewastewiﬂﬁnawaétesfreammaynotbeavaihbluforsam:plingandanalysisat:anaﬁmc.In
ﬁeseinﬂancw,gmm/megosiwsmydivichMMmm'mloBbasodm
staging, transportation, or 'issumChmmizaﬁonacﬁviﬁwshallﬁenbouhdemkenon
a Waste stream lot basis. A WSPF [Weastc Stream Profile Form] need not be submitted for
 subsequent Waste stream Iots unless warranted by the characterization infrmation.”

_ oonommonofsohemVLDCs. a.llheadspaee—gasdataand homogmwusvmsﬁcdataforawasta
stream or waste stream loti(i.e., the portion of the waste stream that js characterized as a unit)
will be used...”
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Radioactive Wastc Management Complex (RWMC) and consists of a population of 6,083
drums.” In no fnstance dois&eINEEIJBXT-OI—OOSl?mpmtci&uswcbrimplythatmcwaste
stream includes more thantho 6,083 drums identified in the report, or that analytical data
assodatedwithﬂ:es,o&iilrmnswould be used to assign hazardous wast codes to subscquent

wasteshmsorwastesu"bamk;ﬁ.

19. Mmd=+ initially approved WSPFs for INW216.001 and INW218.001 ouly
for “the porticn of the streem that is characterized as a unit” because not “all of the wasts
within a wasto stream [ ] available for sampling and snalysis at one time” and were therefore
waste stream Jots. | |

20.  In October[2002, Bechtel BWXT Idaho completed its final shipment of waste

from (NEEL to WIPPunTrtheBIOOm’ Project.
bWzmm,mmmdm’sAdmm
Waste Treatment Project (AMWTP) accepted respionsibility from Bechtel BWXT Idaho for all
TRU waste in the T ic Storege Area at INEEL for characterization, including waste
proviously characteized by Bechtol BWXT Idaho under the 3100 m” Project, '
- m. OnAugﬁst{zzzaos,R'espondenmmwmAm-os at INEEL to evaluate
the AMWTP* srcu'ievabbismred debris and homogeneons waste chamcmimﬂon program and to

vaiﬁcomphmmﬂ:{iPmﬁWAPreqmm
23, DuringAu{mms-os.mmnsubmxued#n“obsmuinquinf’toﬂwDoE
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24.  On or abou{ November 13, 2003, DOE submmpdthc first Final Audit Report for
AMWTP (Audit A-03-05) ‘

2_5. On Decﬂnlfr 9, 2003, NMED withheld approval of the Final Audit Report for
AMWTP (Audit A-03~05)l|mﬁl Respondents submitted additiona] information demonstrating

full implementation of WAP requiremexts.

26. OnmabmﬁDeoaﬁberlz,zom,DOEsumeamponsctoNMED’sobswver.
inquiry, stating that no furfher sampling Would bo necessary for Lot 2 (containers from the same
wasfesnpamgmaamddu'ingtbcsamcﬁmepcdodﬂmtmnmavaﬂabkformndom |
selection) of Waste Stream Profile Number INW216.001, The response further stated, “The lot
one samples are representitivo of lot two because all of the containers in lots one and two are
ﬁommemmcuwnnmtpmces,pmedwimmemmepmmdmmthcdcﬁnnbnof
asinglcwastestwn.”ThFletteralsomdﬂ:a:‘TthedmﬂmWSPFinclmledthc
remaining 1,761 containers from the randomly sorted population, as well as the approximately

21,000 drums to be recovered.”

27.  On or abou} December 16, 2003, DOE submitted a revised Final Andit Repost for
AMWTP, includinga nsemeomtpmisandaddiﬁ:onalobjcctivcevidminsnpportof
AMWTP’s compliance 4 WAP requirements, . 7

28.  OnDecemljer 23, 2003, NMED epproved Respondents’ Final Audit Report for
AMWTP (Audit A-03-05), limiting the approval “to on:'lythosawastc contalners remsining from
theﬁrstlotofﬂwoﬁginﬂ}ilﬂOm’samplhgpwldw&ibedinmcDmmba12,2003Responsc
mommummmrmmmmmeWﬂcmmmmml,
pending further discussi wgmﬂhgpmﬁmimysaméﬂpgﬁdwwnﬂwmm
NMED.” :

Page 6 of 31

i



29.  The basis fyr NMED limiting approval to Lot 1 was the requircment i Permit
Attachment B2, Section B3-2a, regarding statistical selection of waste containers for totals
mnlysi&whichsm“&rmsegmgmdbymstmrmxbmukmbnmdsmlmgofﬂn
waste containers followed by analysis of the wastc samples shall be performed to ensure that the
resulting mean contaminarit concentration provides an unbiased representation of the true mean
contaminant contentration; for each waste stream.” NMED stated that Respondents had failed to
desapnsirate doring Audit A-03-05 that random sclection and sampling of waste containers had

been echieved for ay +m outside of Lot 1 of Waste Stream Profile Number INW216.001.

-30.  On or abouy March 8, 2004, DOE submitted a DOE-approved WSPF for

AMWTP, Waste Stream Profile Number BNINWZ16 (First/Second Stage Shudge). Whereas the -

original WSPF for INW2 .OOIapprovedbyDOBmurabbutMay24,2001identiﬁedﬁ,752
drums in the waste stream [population, the newly approved WSPF for BNINW216 identified
. 21,304 drums in the sirmpopulaﬁon.‘l‘he‘dnmpoﬁuléﬁm associated with the WSPF
for wasts stream Bwa;!w apparently included the remaining 1,761 containers from the
randomly sorted populati ! from Lot 1 of INW216.001, as well as approximately 21,000 drums
remaining to be recovered|that had not been included in Lot 1 of INW216.001. The
CwmlmﬁmManQmSmumyaﬂwhedmﬂmWSPP:shted(Cbmcﬁmﬂm
Description), ‘Toﬁﬂﬁﬂﬁ'asolidsamplingmnﬁrmaﬁmdaﬁmquirmmtsforﬂlhpmﬁle,ihc
AMWIPmedWAPémn?ﬁmnsoﬁdsamplingdéhwuectedinmpPMtomeEL’sWSPF
lNWilG.OOléspmﬁmm}ysmnplwmdasthemqnh'ed(“n”)samplwbdcnermhcthcmm
concentrations and the upper confidence levels UCLgos) for toxicity characteristic compounds
‘andtoassignandlorcmﬁmhazardouswastacod&&”

31.  OnMarch p, 2004, DOE issued a memorandum granting authority to AMWTP to
characterize and certify cqntact handled homogeneous solid TRU waste, limiting the use of
Page 7 of 31
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* preliminary solids sampling and analysis data collected by INEEL during the 3100 m” Project for
first/second stage shdge Yaste to only those coutainers identified to be within Lot 1. Attachment
4 of the memorandum listbd AMWTP container IDs from Lot 1 of wasts stream BNINW216 that

| mﬁhmmmmppwmmmsymwsmm&mmmd

certification parposes. )

32.  OnMarch 15, 2004, DOE commenced the shipment of waste stream BNINW216
“from AMWTP to WIPP.

33.  Onoraboyt March 19, 2004, Respondents reccived shipment INO40003 and
emplaced the shipped ten firun overpack (TDOP) BN10008776 that included, among other 55- -
gaﬂundmms,AMWTPdrnlelDBNlOWSWﬁomvasﬁashmBNmWZI&This
oonmhwwasmtﬁstedoiltheappmvedAMWTPoommﬁstinAﬁa&mem4mtheMarch
.9,2004DOEuuﬂﬁﬂﬂmild1armAMWIP,bNWasﬁstedhﬂmWWISvﬁﬂnmhhmdah
statns code of “Certificatipn Data Approved by WiPP".

34, Betwmhlamhl9and]m329,2004.RSpondéntsemplaeedsixTD0Ps
containing 55-gallon containers assoclated with waste stream BNINW216. The emplaced
TDOPs included the follojving six AMWTP containers associated with wasts stream
BNINWZIGﬂmtwan:ntheapprovedAMWT?mindestithchman4wthe |
me,zomnosmf;&mmmmwmbmquMmmemmm |
contalnerdatastan:soodeof“CwﬁﬁcaﬂonDataApmvedblePP'.

i
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AMWTP Contaiver | TDOP ID Shipment Emplacement
Container ID Certification Date Certification Dafe
Date ,

BN 10002897 3/1002004 BN10008776 | 3/17/2004 3/19/2004
BN10002891 3/1002004 BN10008786 | 3/18/2004 37242004
BN10002892 3/10¢2004 BN10008782 | 3/18/2004 3/25/2004
BN10002884 3/1002004 BN10008778  { 5/11/2004 5/16/2004
"BN10002882 3/10/2004 - BN10008774 | 5/11/2004 5/22/2004
BN10002887 6/11/2004 . BN10008788 | 6212004 | 6/29/2004

35.  Onor sbouf March 19, 2004, DOB submitted 2 DOE-approved WSPF for
AMWTP, Wasts Stream Profile Nimber BNINW218 (Building 374 Shidge). Whereas the
ariginal WSPF for INW218.001 approved by DOE on or about July 24, 2001 identified 6,083
drums in the wasts stream|population, the newly approved WSPF for BNINW218 identificd
2,000 drtms in the waste stream population. The Characterization [nformation Summary
attached to the WSPF statfd (Characterization Description), “In support of the required solid
sampling confitmation dsfa, AMWTP has used the solid sampling data collected in Support of
INBEL’SWSPFNWZIS.’JOIaspreliminarydatausedtodmﬁwﬂmmeaneonmmlonof
toxicity characteristic ilmdsandtoassignloonﬂmhazaxdouswasweodcs.”

36.  On oraborf June 1, 2004, DOE commenced the shipmeut of waste stream
BNINW218 from AMWIP to WIPP.

37.  OnlJune 29} 2004, DOE issued Corrective Action Report (CAR) 04-032, stating
that DOE had deferminedon June 22, 2004 that AMWTP had skipped container mumber
BN10002892 without it being identified on the approved AMWTP container ID list for waste
strcam BNINW216. CAR|04-032 established 2n AMWTP response due date of July 9, 2004,

38 Onlulys, ; AMWIP responded to CAR 04-032, stating that a review of
historical documentation gonfirmed that container mimmber BN10002892 was among the
containers in Lot 1 of waspe stream INW216.001 and was therefore cligible for disposal at WIPP.
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The response also stated that the list of containers authorized for shipment submitted by
AMWTP to DOE that served as Attachment 4 to the March 9, 2004 memorandum was
incomplete.
| 39. 0nJuly14ﬂ2004,NMBDmccivedanordreponviatalq:honcatwoximately
500 PM froim R. Paul Detpiler, DOE Carlsbad Ficld Offico Acting Manager, and Kerry Watson,
mmnl:zonmdmspomﬁmmrm,mﬁngﬁatﬂwyhadidmﬁﬁed

DOE Office of
mmmmMochmmmmmmmmmmm
BNINW216 andBNINWJIl&andﬂ:atone shipment (IN040030) en route to WIPP had been
‘turned around a ap y 1:00 PM at Trinidad, Colorado, and sent back to INEEL.
Another shipment (TN 9)hadbwnreocl\;red carlier that moming and was imloaded before
mepmblqmw@m . The containers from this shipment were placed under controls in

the Waste Handling Bui gComai:u-StoiageUnit'toprwentemplaccmenhmﬂmepmblms-

40.  On July 19,2004, DOE issued CAR 04-033, stating that AMWTP had
misidentified the populatiqns availablo for homogencous solid sampling for wasts streams
BNINW216 and BNINW218, and that requirements for random sampling specified in the permit
regarding waste stream identification (Permit Attachment B, Section B-1a), homogencous waste

sampling and analysis (Pefrmit Attachuncat B, Scction B-33(2)), and statistial sclection of
containers for totals (Pesmit Attachment B2, Section B2-2a) had not been met. CAR 04
ossdmmmmmmrmofmaemmmwofdmﬁmmm'mm
into the WWIS until furthér notica. CAR 04-033 established an AMWTP response due date of

July 26, 2004,
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41,  OnJuly 202004, R. Panl Detwiler stated at the §7° WIPP Quarterly Meeting, “it
appears thero are 103 conthiners inﬂmnidergromﬂthatshouldnothaveb'eenaddedwthc
approvedlotsforthésewaftesums.”

2 oﬁmyzl;fzmnonrejwummmmﬂonplmmwbym
for CAR 04-032, aud dire{ted AMWTP to address the revised Remedial, Investigative, Root
cmmdAcﬁousmwmmﬁncmmszﬁmmmwﬁmpimfor

the new CAR 04-033.
43, OnJuly 21}2004, DOE fixed thres lists of containor IDs to NMED. The first lst
idmﬁﬁedlDScontaiperstfmthadbeenemphecd_andwcrenotmwblemLotlforeiﬁm'
INW216.00UBNINW216{or INW218.001/BINW?218, including five containers from waste
smmmwzls.omthatqadbeenshippedbynechmlmdmhesloommnjem:mmm
emplaced in Panel 1 priorto 2004, The second list identified 352 containers from waste stream
BNINW?218 that had been|certified in WWIS a3 of Fuly 15, 2004, and included information
regarding historical IDs, traceability to Lot 1, and shipment status. The third list
identified 505 containers from waste stream BNINW216 that had been cectified in WWIS as of
July 15, 2004, and inchuded Information regarding historical container IDs, traccablity to Lat 1,

and shipment status,
. - 44.  On July 22 2004, a representative from NMED met with representatives of
Rmmmhwwéndowmmmwwgwﬁwofmhmms’
mddismsallocaﬁomforLﬂcmhinusndmmeappmvedﬁmNMEDalmhspwtedﬂn
WIPP facility to verify the coptsiners ffom shipmeat INU40029 that had boen placed under
controls were still in storage and bad not been emplaced.

45.  On July 23] 2004, DOE submitted a notice of noncompliance to NMED regarding
waste containers disposed|at WIPP from AMWTP to satisfy the written notice requirement of
| Page 11 of 31
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!
Permit Condition LE.13.c This notice included background information, a description of the
noncompliance and its carlse, the period of noncopupliznce and its anticipated duration, and steps
taken or planned to eliminate, and prevent recurrence of noncampliance.

46.  On July 27| 2004, AMWTP provided a corrective action plan for the combined

CARs 04-032 and 04-033 fhat included immediate actions, remedial actions, and investigative

mdpmmﬁveacﬁom.meaoﬁonwnnpleﬁundatcformymmmginwmplmaaﬁomwas

Augl_lst 18, 2004.

47. On]uly30|2004, AMWTP responded to CAR 04-033, stating that it had
completed certain i oorfecﬁveaaﬁonsmlawd to {dentifying the population of containers
in the original Waste Struim Profile Numbers INW216.001 and INW218.001 and providing
evidence of traceability tolthe original sampling populations and efforts. The response also -
identified proposed rem comective actions that would be completad by August 18, 2004.

438.  On Augustl9, 2004, inanappm'_entmcsal ofDOstJulyZS, 2004 notice of
noncompliance with thémeit, DOR issued a revised CAR 04-033 (originally issued on July 19,
2004), stating that extensiys docurnent reviews and interviews led to the determination that
Block 8 “Requirement thay was violated” and Block 9 “Condition adverss to quality” of the CAR
required revision. Most ntably, the revised CAR no longer cited permit requirements regarding
waste stream ideatificatio, (Permit Attachment B, Section B-1a), hamogensous waste sampling

and analysis (Permit Al B, Section B-3a(2)), and statistical selection of containers for
totals analysis (Permit Attichment B2, Section B2-22), but instcad cited statements contained in
NMED’s December 23, 2903 approval of Audit A-03-05 and DOE’s March 9, 2004 certification
letter, Also, the revised CAR 1o longer cited the permit as the controlling document under Block
4, but instead cited DOE' March 9, 2004 certification Ietter. CAR 04-033 Revision 1
established an AMWTP rdsponse dus dats of August 13, 2004,
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| 49,  On Angust {10, 2004, DOE submitted a letter providing the status of containers in
AMWTP waste streams BNINW2 16 aid BNINW218, along with thres AMWTP contractor
reports: “Population Deterfnination for Waste Stream Profiles BNINW216 and BNINW213
(BNFL-5232-RPT-TRUWL19, July 30, 2004); Evaluation of Characterization Data Associated

with 74 AMWTP Containdss of Rocky Fias First/Second Stage Shidge Waste (BNFL-5232-
RPT-TRUW-21, August 2004); and Evaluation of Characterization Data Associated with 29
AMWTP Containers of Ricky Flats Building 374 Sludge Waste (BNFL-5232-RPT-TRUW-22,
Angust 2004). - |

50.  DOE madeithe following statements and conclusions in the August 10, 2004 letter

to NMED;

. A. Incorrest information was contained in the December 12, 2003 letier from
DOEto ; in that the number of containers remaining from the randomly
sampled population (Le., Lot 1 of BNINW?216) should have been 347 containers,
not the 1,761 originally stated in the letter. This was because the AMWTP
contractor _ incorrectly assumed that il 55-galfon drums from INW216.001
that were i above-ground storage were part of Lot 1, whercas the INEEL 3100
m® Project had excluded any drums that wers in overpack containers at the time
containers fvere selected for sampling. '

B. 54ofﬂi074unplacedeﬂNW216dmmsﬁmwmnotinLotlof.
Bnmwzlsmabemsampledandmﬂwpdomthaeffw&vedmnome
permit.
C. All29 of the emplaced BNINW218 drums that were not in Lot 1 of

BNINW?21B had been sampled and analyzed prior to the effective date of the
permit.
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D. The from these analyses performed prior to the effective date of the
p@n fate the Kazardous waste determination, and Section B2-2a of the
permit dosy not requiro additional sampling afier bazardons wests determiinations
havcbccni andconﬁrmedforawastcstr.wn.' | |

E. Five erhplaced containers from waste stream INW216.001 that had previously .

been identified by as not traceable to Lot 1 wers alleged to have been found,
under firther investigation, to have been included under a DOE-spproved INEEL

3100 m® Pfoject waste stream profile.

F. B the AMWTP contractor s not changing accepmble knowledge
ddhemiinatqons (i.e, hazardous waste determinations), it may use the
characmizpﬁonﬁ:f?maﬁon obtained from Lot 1, including preliminary sempling
data, to characterize subsequent Jots from this waste stream without obtaining
additional fampling data

G. DOEopnchmdedﬂmdxewasteoommnmdisposedoﬂhntwmnotﬁ'omIots
'10fBNNW216andBwazlsmadequatelychmamedpmsuammpm
Attachment B2, Section B2-2a, because additional sampling after hazardous
wasto dete{minations have been made and confirmed fix a wasto stream are not

required. i
E-DOBrtn‘::fibasedc;nsamplﬁgdmﬂmMccmhinmdnnMpose.
amy risk to health or the environment, but that removal of these containers
from the repository would poss substantial Hsks to Workers.

I DOE conclnded that because there is no threat of a spill or release that conld
'enmngahrmheauhmtheenvimmmimmudidmmgametwmy-
- four hour rgporting requirements of Permit Condition LE:13. However, DOE
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notificd NMED under these requirements “out of am abundance of caution in light

of the s:gnt!icant uncertainties surrounding these containers.”

51.  On August

0, 2004, AMWI’Psub:mnndacorrechvcachonp]aninrcsponseto

CAR 04-033 Revision 1. Qn August 11, AMWTPrmwdandmbmmdtheoorrecuveacnon

plan incorporating additional comments and clarifications, and identified firther remedial

corrective actions that had
033.
52.  On August

{been taken since the July 30, 2004 response to the criginal CAR 04-

i
flz 2004, DOEfotmdﬂleproposedwmedial corrective action in the

revised corrective achonpian for CAR 04-033 o belmaoceptablc,andslztedﬂm verification of
: coxrecttvc actions for CAIl 04-033 would be performed during Audit A-04-22 scheduled for

August 1620, 2004.

53.  Prior to 2004, Respondents disposed of 4 containers in Panel 1 from waste stream

INW216.001 that were not traceable to Lot | of that waste stream, and were not part of the

population subject to rand?m sampling. Pancl 1 has since undergone partial closure.
| .
54.  Between March 17 and July 10, 2004, Respondents dispesed of 74 containers in

Panel2ﬁ'omwas1:asu'emn

BNINW216 that were overpacked in 27 TDOPs that were not

traceable to Lot 1 of that waste stream, and were not part of the population subject to random

sampling.

55.  Between Jilne 3 and Jane 17, 2004, Respondents disposcd of 29 containers in

Panel 2 from waste stream

BNlNWZlSthatwercovupmkcdh7TDOPsthatwemnoth'mblc

' toLotlofﬂmtwastcstmLm, anﬂwmnotpMofﬂ:epopulaﬂonsulgecttonndammpling
56.  Respondents accepted 107 containers friom waste streams INW216.001,

BNINW216, and BNINW|

P18 for storage and disposal at WIPP without epsuring that the waste
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met the appropriate ization requirements of tho WAI" specified in Permit Condition
aci |

57.  Failure to chisure that homogencous solid wasts couteiners are subject to random
selection and sampling may lead to assignment of incorrect total concentrations of hazardous

constituents to a waste

codes associated with the subject waste stream, or failure to identify hazardous waste codes that

may be unacceptable for
58.  Emplaced

or disposal at WIPP.
from wasto stroams INW216.001, BNINW216, and
BNINW?218 that are not le to Lot 1 of those waste streams pose an uncettsin risk to
human health and the t for severs] reasons, including but not limited to incomplete
waste characterizatlon su asfaihnempa-ﬁxmtotalsnnalys'isoftheconcmh-aﬁonofmems,
volatile organic compo and serni-volatile organic compounds in the waste,
CONCLUSIONS OF LAW

59.  Paragraphs|1 through 58 are hereby incorporsted by reference.

- 60. EachResandaﬂisa“persm”as&;ﬁhedinﬂ;eHWA,Secﬁon74—43.K,ahd
HWMR, 20.4.1.101 NMA'C (incorporating 40 CFR §260,10).

61.  Respondenfs manags, storo, and dispos of bazandous wasto as dofined in the
HWA, Section 74-4-31, ajld HWMR, 20.4.1.101 NMAC (incorporating relevant portions of 40
CFR §260.10). , |

62, DOEistbé!uwnerandwopcrnorofapamimdswnganddisposalfad!iuras

defined in thc HWMR, 2014.1.101 NMAC (incorporating relevant portions of 40 CFR §260.10).

or waste stream lot, failure to identify additional hazardous waste

—

63, WISis oo-opwatordfapermﬂtedstmageanddiwosalfaciﬁlyasdeﬁnedin,

the HWMR, 20 4.1.101 NMAC (incorporating relevant portions of 40 CFR 5250.1'0).
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STORING AND DISFOSING OF HAZARDOUS WASTE WITHOUT FOLLOWING
WRITTEN WASTE ANALYSIS PLAN

64.  Paragraphs|l firough 63 are hereby incorporated by roference.

65. quitWAk’mquiremmts,mchasﬂmsarefe;mcedinPumitAttachmemBi
Section B2-2a that addresg the statistical selet;ﬁonofconhiners,applytoeiﬂmtwastemsor,
in the cvenfﬂ:atthe entire{waste stream is not available for sempling and enalysis, to waste

stream lots. Permit Attachinent B, Section B-1a.

66. Ifagenmif)rchmscsmchamcwﬁzconamstcmlotbasis,aummitWAP
requircments referring to 4 “waste stream™ apply instead to the “waste stream lot”. Permit
Attachment B, Section B-Ja.

67.  Unless provided for in the Permit, waste characterization results obtained from a
wasteslmmlotmnotquﬁcablemﬂacenﬁmwas&strcamortoommsueamlotsinﬁ:e
68.  Accordi , when & generator characterizes on a wastc stream lot basis, the
requirements in Pexmit Attachroent B2, s@ﬂonnz-za, Statistical Selection of Contaiuers for
M@Wmselwﬁmmdmﬁngofmmmﬁmfoﬂomdby

apalysis of the waste gs” apply to the waste stream lot and not the entjre waste stream if the
entire waste stream is not mtomdomsemmdsmpnng.

69.  Respondengs’ assertion in the August 10, 2004 letier that states, “Aftachment B2
Section B2-2a allows a sitf to rely on preliminary samples if it does not intend to establish that &
'msﬁtmntisb.elowﬂie ry threshold” is incorrect because it assumes that results |
obtained from a waste stream Jot aro applicable to the etire waste stream.

70. Rcspondals’maﬁunmchngustm,Mkﬁaﬂmtm“B@ﬂw
AMWTP contractor is nofichanging the AX determinations; it may use the characterization

¥
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information from Lot l,hpmdingthcpmﬁminarysampﬂngdata,tocharaderlzesubsequentldts
&mmiswmm*h}nwmmﬁmmmmmbmedﬂomamm
ot are applicable to the enire waste stream or other wasts stream lots.

71.  Respondenfs’ assertion in the Angust 10, 2004 letter that states, “Section B2-2a
does not require additiona] sampling after hazardous waste determinations have been mado and

coofirmed for a waste ”is‘inborrwtbacauseitamsﬂmtmuhsobtainedﬂomnwastc
stream lot are applicable tg the entire waste stream.

72.  Refirring tg the five containers from waste streem INW216.001 disposed of prior
to 2004, Respondents’ I'oninﬂmAugustlo,zomletwrmms,'“...-mese.mmersm
not part of ﬂacpmblenmusip:pulaﬁonbecwselhéywue included under an approved INEEL
3,100 me® Project waste profile” is incorrect. NMED concludes that only one container
(IDRF741202870) is le to the original lot list, and that the remaining containers were not
in the population of contaifiers identified in tho original Waste Stream Profile Number
INW216.00} and were not included under a DOB-approved waste stream profile.

73. . Respondents approved a WSPF for BNINW216 that inchuded containors from the
entire waste stream (i,c., chatainers not within Lot 1) without demonstrating that the preliminary
smph&useduarephwpcmfoﬂeqnﬁedmdommplwwdﬂﬂmhememmcmﬂms
and UCL vatues and to asdign hazardous waste codss, had been randomly solccted and sampled
from tho entire waste

74.  Respondenfs violated the HWMR, 20.4.1.500 NMAC (incorporating 40 CFR
§264.13(b)), and Permit Chndition IL.C.1 Waste Analysls Plan by storing and disposing of
containers from waste streams INW216.001, BNINW216, and BNINW218 without following the
written WAP, incinding the requircment to ensure that random selection and sampling of
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homogencous solid waste kontainers within a waste stream lot had been achieved prior to receipt

and disposal at WIPP. Re ents failed to follow the written WARP In the following manner:
A failed to follow the requirement in Permit Atiachment B, Section

B-3a(2), cous Wasta-Sam and is, which states, “The waste
wmﬁ@bmmmmmmw selocted randormly fom the
population bf containers for the wasto stream,” becanse Respondents failed to
danonsuatiématmndom.sclecﬁonmdmplmgofwmminmhadbm

sebleved iy containers outside of Lot 1 of waste streams INW216.001 and
INW218.001.

B. ResponLeuBﬁiledhfbHowﬂlcreqlﬁ;‘MthPamitMmmtBZ,
Section BZ}B?, Statistical Selection of Containers for Totals Analysis, which
statw."Oni:asegrcgaxedbywasmmeam,mdoﬁaselccﬁmmdsampﬁngoﬂhé
-wastccmt#jnmﬁaﬂowedbyanalymofﬂ:ewastesampl&sshaﬂbepa'ﬁnmedto
msmﬂ:atﬁncmshgmmconﬂnmmtwnmmonpmﬂdcsmunbiascd
Wmofﬁctuemmmmhmtmcenmﬁoﬁﬁrﬁchmm”
because Rebpondents failed to demonstrate that random selection and sampling of
waste contdiners had been achieved for any containers outside of Lot 1 of waste

 streams INW216.001 and INW218.001.
C. Resporilents fsiled to follow the requirement in Permit Attackment B2,
Section B2 ; . ‘
states, “Waste container samples from the preliminary mean and variance
estinates ay be conated a prt of tho e nvmber of caleulated required

samples™ if cextain criteria (e.g., random sampling, eic.) are met, by approving
WSPFs fo BNINW216 and BNINW218 that counted preliminary solid sampling
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data collectd in support of INW216.001 and INW218.001 as satisfying the
required number ofsami:l'esforwastestreamlots other than Lot 1 of wasto
stroams INW216.001 and INW218.001.

D. Respoulicnts failed o follow the requirement in Permit Attachment B, Section
B-4b(1)(i), [WWIS Descrigtion, which states, “The Permittees will review data
rq:madfo}'wchcmhinaofmchshipmemwortopmvidingmﬁﬁwﬁonwthe |
shipping generator/storage site that the shipment is acceptable” by certifying for
acceptance(at WIPP in the WWIS database six containers from waste stream

BNINW21b that were not on the approved AMWTP container ID list. This
demo: a failwre by Respondents to review the data reported for each
container t msmefhatonlypmperlychmctéﬁzedwastcwasaoeepudfor
disposal at . Although the AMWTP container ID list was later demonstrated
to be inacctirate, Respondents failed to identify any improperly certified
conhinml‘ormmﬁxanﬂ:mmoﬁthsaﬂcr-théﬁmi;tandmplmmat
WIPP.
E. Rﬁpon}:lmfailedtofonowthomquircmenthPermitAttachmmtB, Section
B-4b(1)(ii)
Mwﬂidlsh}tw,"fhePumiﬂeaMﬂbemsponﬁbleforthsvaiﬂcaﬁonof

oomplcméssandammcyofﬂleWasteStea'umﬁleForm(Se_cﬁonBs;

12b(1)),” by approving WSPFs for BNINW216 and BNINW218 that contained
signifi inaccurate numbers of containers.
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FAILURE TO SUBMIT A TIMELY WRITTEN NOTICE OF NONCOMPLIANCE

75.  Paragraphsil through 74 dre hereby incorporated by reference.
76. prondm{s provided the iitial oral report of noncompliance on July 14, 2004,

the same day Respondents|elaim to have become aware of tho circumstances involving -
noncompliance with the permit.
77.  According o 20.4.1.900 NMAC (incorporating 40 CFR §270.30(X6)(iH}) aud
Permit Condition LE.13.c,/Respondents were required to submit a written notice within five (5)
calendar days of the time Respondents became aware of the circumstances. The deadline for
meeting the five-day requfement was July 19, 2004,
78. W did not file written uofice until Yily 23, 2004, four (4) days afier the
deadline.
79. Rcsponden‘s violated the HWMR, 20.4.1.900 NMAC (incorporating 40 CFR
§270.30(1)}(6)(iil)) and it Condition LE.13.c Written notice by failing to submit a tlmcly
wrilten notice of nonc::l‘mce with the Secretary. '

SCHEDULE, OF COMPLIAN
80.  Based upor the foregoing Findings and Conclusions, Respandeats are orderod to
mkeﬁwfollowingconect'q‘vncbom
A, Wm}hmy(somlendmhysﬁommrptoﬁhisom Respondents shall
pmv:deNMEDmﬁ!aplanforremmingfmumlslandZalldisposed
containers of waste strcams INW216.001, BNINW216, and BNINW218 that aro

not directly|traceable to Lot 1 for either waste stream. This pl shall establish a
. deadlinemfrmmvhgawhdisposedmntainmmlmrthnmhmdreduighty .
_ (ISO)calmFardaysﬁmnmceiptof!hism‘du.
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81.

E. Within thirty (30) calendar days from receipt of this Order, Respondents shall
provide NMED with revised procedures or other evidence documenting
imposition ﬂmmmmmemsmﬁwmwww
ensuro thatfapproved container lists for waste streams BNINW216, BNINW213,
and any fufjre watc strcams with container Emitations arc evalusted prior to
certification of containiers or shipments for acceptanco at WIPP.

F. Within five (5) calendar days from receipt by Respondents of auy

waste streatns BNINW216 or BNINW218, Respondonts shall provide such
infmmatiorimNMED.Flmhcrmore,RcspondmhshallcopyNMEDonany
Wﬂlrnﬁoﬁgimﬁngﬂomkwpondmtsmgmdingcmentormcm
associated frith waste streams BNINW216 or BNINW218.

CIVIL PENALTY

The HWA, |Section 74-4-10(C)(1), authorizes the Secretary to assess a civil

penalty of not more than tiventy five thousand dollars (525,000) for cach day of contimed
noncompliance with the A,me,mldthiSOrdqr;Assetforﬂ:inﬂ:emachedcivllpenahy
‘calculation, the Secretary actvﬂpenéltyoftwomillion,ﬂueehmdmdninely-seVm

thousand, four hundred fif}y dollars ($2,397,450) for the violations described above. The

Seu"etaryrwervesﬂw to recalculate this civil penalty based on evidence of additional

NMED’s Adjudicatory Précedures, 20.1.5.200 NMAC, by filing a written request for hearing
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with the hearing clerk no later than thirty (30) calendar days from receipt of this Order. The
request for hearing shall include an answer which:
A, admitsordeniescachall_egedﬁndingoffact.Anyallegedﬂndingoffact
that is not specifically denied shall be deemed to be admitted. Respondents may
assert that havé no knowledge of any alleged finding of fact, and such

finding sha]l bo deemed to be denied;

B. any aﬁmaﬁvamnpogwmmWMm rely.

Any vedefmscnotasscnodinmeangwa,moept;namrmaﬁyodcfense

asserting Iagk of subject matter chﬁm shall be deemed to be waived;

C.  hasbeen signed under oath or affirmetion that the information contained

therein is tio and comrect to the best of the signatory’s knowledge; and

D.  has a copy of this Order.
Respondentsshallsmdd:%irAnswermd'Requmt-foering, if any, to the hearing clerk at the

following address: |
~ Hearing :
New M Environment Department
P.O. Box 25110 ' '

1190 St Francis Drive
Santa Fe, New Mexico 87502-6110

Upori Respondents' quest, the NMED Secretary shall hold a hearing. The hearing shall be
govemed by NMED's Adjudicatory Procedires, 20.1.5 NMAC (copy attached).
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FINALITY OF ORDER

83. This Order shall become final umless Respondents file an Answer and Request for
Hoaring as spocificd abovd. Respandents' fafhure to file an Answer and Roquost for Hearing shall
omsﬁhdemudrnisionofﬂ:aauegedﬁnmngsoffaamthkmmdamofkmondmﬁ
rigmmaheanngmderﬂ:éﬂwx.Secttoleo.

SE CO, CE

84.  Respondents may confer with NMED concerning settlement at anry time, but such
conference or request for Iconfm;nccshallnotwctmdorwaivcthedmd]incforﬂﬁngan
" Answer and Request for asspeciﬁedahovc.Respmdentsmayeonferregarding'
wﬂmemumananaﬁvrm,msimﬂmnmuﬂywim,ahemingmﬁis&dmkespmdmtsmay
appwmgorﬁmughq’mnselatanysetﬂcmeMwnfm'enee.

The Sccretary approve any settlement throngh a stipulated final order pursuant to
thecondiﬁonssetﬁrrﬂliniﬂ'M_EDfsAdjudicatormewdm'cs,ZO.l.S.GOI NMAC. A stipulated
mmmumsi:mmlvemmmmﬂﬁspm,mubind.auparﬁesmhis
OrderandshallnotbeapTea]able

To confer settlement, contact:

]

Chief

Hazardous Waste Burcau

New Mexido Environment Department
2905 Park Drive Bast, Building 1

Santa Fe, New Mexico 87505-6303
(505) 428-3500

TERMINATION
5. cmm%mmmmmmmkmmamobﬁgﬁm
comply with all spplicabld laws and regulations. This Order shall terminate upon Respondents’
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caﬁﬁcaﬁonofcompﬁanu?wiﬂxﬂnis‘ Order and NMED’s approval of such certification, or upon

the NMED Seaetary’sap?'walofasﬁﬁuhtcdﬁml order.
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Carlsbad, NM 88221
Facsimile: (505) 234-7027

Steve Warren

~ Washington TRU Solutioris LLC

P.O.Box 2078
Carlsbad, NM 88230
Facsimile: (505) 234‘39357

Chnel E JonSGL

Chuck Noble
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v var Vo

NARRATIVE ATION OF AMO CTED

poses a relatively low risk of exposure, the failure to followa
pl:a_n(WAP)mayhaveasigniﬂmtadvm-secﬂbctunshwory

(b)  Extent of Deviation: Minor

Because the waste were characterized by using RTR, VE and/or HSG, the extent
of deviation from thie Permit WAP is mivor. The Respondents deviated somewhat from
the regulatory or requirements, but most of the requirements were met.

) Multiple Cq:runts: 107

As of August 31, , 107 drums of TRU mixed waste have been disposed of at the

" WIPP fecility withput following the written WAP.,

Muitiday Penalty:

From the multi-day penalties matrix, a molfi-day penalty is discretionary for the
moderate/minor cafegory. NMED believes that some multi-day penalty is needed for this

ﬂohﬁongivcnthcisigniﬁcmwﬁ‘ectmtheRCRAprogmmmdﬂmnmnbaofwm

Good Faith:
There is no in or decrease in the penalty due to good faith. The Respondents acted
in good faith by NMED promptly of the violation and enacting measures to

remedy it before detection. No downward adjustment is made since the
Respondeants only ¢ame into compliance with the reguiations when they responded to the
situation. :

Negligence:

The policy i an increase of 15% for substantial negligence and 25% for probably
willful. Respo received 107 inappropriate drums over an extended time frame.
Respondents of the legal requirements, had control over the cvents constituting the
violation by virtue jof certifying cach container for disposal, but apparently took
rlnsa’d:iq;nm onsbprechxdottumepmceofmappropﬂatedmms An increase of

T T ———
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History of Noncomjpliance:

The Respondents a substantial history of violations with the regulations. The
caforcement actioxts are CO 99-04, CO 99-05, CO 01-08, and RCRA violations noted
during NMED inspections during 1998 and 1999, resulting in letters of violation.
The policy indi an increase of 25% if theve is a substential history of noncompliance
with anry regulation(s). B

Economic Benefit foonsxdcrcd negligible if less than $2500):

thnmwmmempomsgammmmicbmﬁtmmﬁngm
disposing the 107 :

Page 29 of 31

wWuaz/u3s



e e - —- VRS VI

#2 PENALTY CALCULATION WORKSHEET

Fagility; Wastc Isolation Bilot Plant

Date violation observed; July 23, 2004
Cltation/Violation: 40 '§270.30(1 }6)iif), Permit Condition LE,13.c - failure of Permittees
to file wriiten notice of jance within five (5) calendar days of the time that the
' Pu'mitteesbecameawmpfthecircumstanm
Location: WIPP
1.  Gravity based from matrix ........... cesrsurassrsiersasssanvanees w $ 500
(2) Potential forparm  ........coveereneeen Minor
(b) Extentofdeyiation ......ocreccvemicviimnninian. eeresarrariaesrnsie Minor
(c) Number of NP 1
2. Malitple count adjustment (rultipy line 1 by
number of counts) |............. Creeresaerrearasateenteat et ressnn e nraenre 3 - 500
3.  Multiday penalty fom matrix ............. ermeeetstssrseres N s 100
4 IMpdmmplm(mmWMnmbu) ernanessasinns -1
5 WﬁdayadjushneT:t(mulﬁplyline4minnslbylheé) wreereneansses $ -
VY ST PEET ¥ 1 O SRR 500
7 Pmtmmse_ldéaeascforgoodﬁith .......................... — 0%
8. Paomtinmseftp'willﬂllnwslmgligcnce .............................. _ 5%
9 Percent increase fgr history of noncompliance  ....coveerecriieermness 25%
10, Total percentage (33d ines 7 rough 9)  .ooeeoeevvenenncmeenesneenes 30%
C 11,7 Muliplyline 6 by BIng 10 ecvirveescrrensaieenrinasteerveereresersersrens - $ 150 .
12 Economic bepefit penalty .......vcererrennee. rvervresrrresssraererenrenns s -

13. Addlnes6, 11, and 12 for total
penalty amount fog this violation  ....occcvivvvevimnierireivesieecinngen « 3 650




mmmmnolanmdldnotmcrmcﬁnpotmﬁalforham
ad the enviromment becauss of the oral notice and the fact that
Respondents stopgled shipments from the generator site when the violation was
discovered. As a résult of these factors, the violation is believed to have a small adverso
poses and/or procedures for implementing theRCRApmgram.

ial for harm is deemed minor,

There is only one 11) count of failure to file a written notice.

Multiday Penalty: ;
From the muklti-d: penalties matrix, & multi-day penalty is discretionary for the
minor/minor NMEDbellevesthatnomutti-daypemliylsnwdedformu

 Violation given theminor effect on the RCRA prograii.
Good Faith:

There were no gookl faith efforts by the Respondents beyond legal requirements and no
lack of good faith. [Therefore, no adjustment will be made. ‘

Negligence:
TheRspmdcms::tneghgﬂanpmﬁdingmewmwnrcpoﬁmathnelymm
The report was in the control of the Respondents and they knew or shonid have known of

. the requirement. The negligence was minor. The policy indicates an increase of 5% for
minor negligence. an increase of 5% is deemed appropriate.

_History of Noncomgpliance:

Thepohcyindlmtrsanmeaseofﬁ% if there is a substantial history of noncompliance
_ vmhmyregulahq(s) WIPP has a substantial history of violations with the regulations.
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The enforcement abtions are CO 99-04, CO 99-05, CO 01-08, and RCRA violations
noted during WIPP Inspections during 1998 znd 1999, resulting in letters of

_ Beonomic Benefit [considered negligtble if less than $2500):

NMED is not that tho Respondents gained any economic benefit from failing to
file a written notice of noncompliance to NMED. .
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